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CORPORATE DISCLOSURE STATEMENT  

Pursuant to Federal Rule of Appellate Procedure 26.1, 

Petitioners Rural Coalition, Organización en California de Líderes 

Campesinas, Farmworker Association of Florida, Beyond Pesticides, 

and Center for Food Safety certify that they have no parent 

corporations and that no publicly held corporation owns more than ten 

percent of the Petitioners.  
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INTRODUCTION 

Petitioners respectfully move the Court to complete the 

administrative record submitted by EPA with an internal report 

prepared by EPA staff scientists during the agency’s interim 

registration review of glyphosate. In this report, scientists found 

suggestive evidence of the potential cancer risks of glyphosate, raising 

concerns about the health effects of glyphosate with agency 

decisionmakers. See Decl. Amy van Saun, Ex. A (filed concurrently).  

Although this report was circulated internally and considered by 

agency decision-makers during the registration review process, EPA 

improperly omitted the report from the public rulemaking docket and 

records submitted to the Court. Petitioners only learned of the report 

after it was made public for the first time by a member of the press on 

June 30, 2021. Id.  

Without the internal report, the incomplete record before the 

Court tells a false story that minimizes and conceals EPA’s flawed 

decision to ignore the evidence of potential cancer risks. Because this 

report was before the agency when it made the challenged decision, the 

report is a necessary part of the whole administrative record and must 
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be added to the administrative record to ensure effective judicial review 

of the agency’s interim registration review decision. Alternatively, 

because the report meets multiple exceptions to the record rule, the 

Court should allow Petitioners to supplement the record.  

BACKGROUND 

This petition concerns EPA’s flawed decision to issue an interim 

registration review decision for glyphosate in January 2020, despite 

nearly three decades of research before the agency linking the herbicide 

to increased cancer risk. See Interim Registration Review Decision (Jan. 

22, 2020), 1-RC_ER-0003-38 (ECF 41-2). In 2009, EPA began review of 

the registration for glyphosate, an active ingredient found in hundreds 

of widely used herbicide products.  

In 2016, during EPA’s review process, staff scientists in EPA’s 

Office of Research and Development (ORD) prepared an internal agency 

report assessing several studies, dating from 1986 to 2013, associating 

glyphosate exposure with increased risk of developing non-Hodgkin 

lymphoma. See van Saun Decl., Ex. A. In this report, EPA staff 

scientists concluded there was “suggestive evidence” of glyphosate’s 

carcinogenic potential. Id. at 9. This descriptor is appropriate “when the 
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weight of evidence is suggestive of carcinogenicity” and “a concern for 

potential carcinogenic effects in humans is raised.” Id. Moreover, EPA 

staff scientists conducted their own “standard inverse variance 

weighted meta-analysis" of five studies, id. at 2, which “controlled for 

exposures to other pesticides results,” and found “a 1.3-fold increase in 

risk.” Id. at 9.  

However, in 2016 and 2017, EPA published two reports that 

directly contradicted the findings in the concealed internal report. See 

Revised Glyphosate Issue Paper: Evaluation of Carcinogenic Potential 

(Dec. 12, 2017), 1-SER-0028, 171 (ECF 68-2) (“In epidemiological 

studies, there was no evidence of an association between glyphosate 

exposure and numerous cancer outcomes; however, due to conflicting 

results and various limitations identified in studies investigating NHL, 

a conclusion regarding the association between glyphosate exposure and 

risk of NHL cannot be determined based on the available data.”). 

Despite the internal report’s relevance and importance to the 

agency’s evaluation of the health risks and interim registration of 

glyphosate, EPA omitted the report from the public rulemaking docket. 

Although the subsequent reports considered the same studies, the 
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subsequent reports concluded that the available evidence did not show 

any cancer risk to humans, and glyphosate is not carcinogenic to 

humans. See id.; see also van Saun Decl., Ex. A. EPA did not disclose 

that the agency’s own ORD staff scientists previously assessed the same 

studies and found suggestive evidence of potential cancer risk. Nor did 

EPA provide any information to explain what caused the agency to 

dramatically change its assessment of the science. 

In early 2020, in its interim registration decision, EPA finalized 

its human health risk assessment, concluding there are no health risks 

of concern. Petitioners’ consolidated petitions for review challenging 

EPA’s interim registration are pending before this Court.  

On June 29, 2020, EPA filed certified indices of the administrative 

records for the agency’s interim registration decision. See Certified 

Index of Admin. R. (ECF 23-1). However, the administrative record 

produced by EPA failed to include the 2016 ORD internal report. Id.  

On August 12, 2021, Petitioners informed Petitioner NRDC, 

Respondents, and Respondents-Intervenors that the Initial Certified 

Records were incomplete, and Petitioners intended to file a motion to 

complete the record. EPA and Intervenor-Defendants both reserve 
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taking a position until they have an opportunity to review the motion. 

Petitioner NRDC does not oppose the motion.  

STANDARD 

I. FEDERAL INSECTICIDE, FUNGICIDE, AND 
RODENTICIDE ACT REVIEW 

Courts uphold a pesticide registration decision only if it is 

“supported by substantial evidence when considered on the record as a 

whole.” 7 U.S.C. § 136n(b) (emphasis added); see also Nat’l Fam. Farm 

Coal. v. EPA, 966 F.3d 893, 914 (9th Cir. 2020); Pollinator Stewardship 

Council v. EPA, 806 F.3d 520, 528 (9th Cir. 2015). FIFRA’s standard 

“affords an agency less deference than the arbitrary and capricious 

standard.” Pollinator Stewardship, 806 F.3d. at 533 (Smith, J., 

concurring). Under the “arbitrary and capricious” standard, a court can 

vacate an agency’s decision if the agency has “relied on factors which 

Congress had not intended it to consider, entirely failed to consider an 

important aspect of the problem, offered an explanation for its decision 

that runs counter to the evidence before the agency, or is so implausible 

that it could not be ascribed to a different view or the product of agency 

expertise.” Nat’l Ass’n of Home Builders v. Defenders of Wildlife, 551 

U.S. 644, 658 (2007) (citation omitted).  
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If EPA failed to assess critical aspects of glyphosate’s impacts, its 

decision is both not supported by substantial evidence and is arbitrary 

and capricious. See Pet’rs Rural Coal. Opening Br. 27-28 (ECF 48).  

II. JUDICIAL REVIEW OF THE “WHOLE RECORD” 

 The “whole” administrative record “consists of all documents and 

materials directly or indirectly considered by agency decision-makers, 

and includes evidence contrary to the agency’s position.” Thompson v. 

U.S. Dep’t of Labor, 885 F.2d 551, 555 (9th Cir. 1989) (citation omitted); 

see also Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 

420 (1971) (courts must review “the full administrative record that was 

before the [agency] at the time [it] made [the] decision”); Portland 

Audubon Soc’y v. Endangered Species Comm., 984 F.2d 1534, 1548 (9th 

Cir. 1993) (“‘The whole record’ includes everything that was before the 

agency pertaining to the merits of its decision.”).1  

This includes documents that “passed before the eyes of the final 

agency decision maker as well as those considered and relied upon by 

 
1 Although these cases interpret the APA’s “whole record” requirement, 
they are relevant here because the FIFRA “whole record” requirement 
is analogous. This is a basic principle of administrative law. Petitioners 
have searched and found no case law interpreting the FIFRA “whole 
record” requirement separately from the APA. 
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subordinates who provided recommendations.” Regents of Univ. of Cal. 

v. U.S. Dep’t of Homeland Sec., No. C 17-05211 WHA, 2017 WL 

4642324, at *2 (N.D. Cal. Oct. 17, 2017) (citations omitted). An agency 

may not exclude information it considered on the grounds that it did not 

rely on it. See Cal. ex rel. Lockyer v. U.S. Dep’t of Agric., Nos. 05-cv-

3508-EDL & 05-cv-4038-EDL, 2006 WL 708914, at *2 (N.D. Cal. Mar. 

16, 2006). Nor can an agency cherry-pick information that supports a 

decision and fail to reveal information that contradicts it. See 

Thompson, 885 F.2d at 555. 

The “whole administrative record” is “not necessarily those 

documents that the agency has compiled and submitted as ‘the’ 

administrative record.” Id. (citation omitted). If an agency fails to 

submit a “whole” administrative record, courts may grant a motion to 

complete the administrative record before the court to ensure effective 

judicial review of the agency’s decision.  

III. JUDICIAL REVIEW OF EXTRA-RECORD EVIDENCE 

In addition to completing the administrative record, courts may 

grant a motion to supplement the administrative record with “extra-

record evidence” when (1) supplementation is necessary to determine 
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“whether the agency has considered all relevant factors and has 

explained its decision;” (2) “the agency has relied on documents not in 

the record;” (3) supplementation is necessary is “necessary to explain 

technical terms or complex subject matter;” or (4) “when plaintiffs make 

a showing of agency bad faith.” Sw. Ctr. for Biological Diversity v. U.S. 

Forest Serv., 100 F.3d 1443, 1450 (9th Cir. 1996) (citations omitted). 

ARGUMENT 

I. THE ADMINISTRATIVE RECORD IS INCOMPLETE 
WITHOUT THE INTERNAL REPORT. 

EPA unlawfully omitted the internal report that found suggestive 

evidence of potential cancer risk associated with glyphosate exposure. 

This report was part of the “whole record” before the agency when it 

made the interim registration decision. See Thompson, 885 F.2d at 555; 

Overton Park, 401 U.S. at 420; Portland Audubon, 984 F.2d at 1548. 

Courts have held that records are “considered” when they “address the 

subject matter at issue” and “were before the decision-making agency.” 

Sierra Pacific Industries v. U.S. Dep’t of Agric., No. CIV S-11-1250 KJM 

EFB, 2011 WL 6749837, at *2 (E.D. Cal. Dec. 22, 2011).  

The internal report was part of the “whole record” because it was 

circulated within the agency during the review process, and it was 
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directly relevant to the agency’s decision. As confirmed by an agency 

spokesperson, the report was prepared by EPA staff scientists in 2016 

to facilitate the agency’s ongoing review of the carcinogenic potential of 

glyphosate. See van Saun Decl. ¶ 2 (citing Lerner, The Department of 

Yes: How Pesticide Companies Corrupted the EPA & Poisoned America, 

THE INTERCEPT (Jun. 30, 2021), https://theintercept.com/2021/06/30/epa-

pesticides-exposure-opp).  

Moreover, the internal report was considered by agency decision-

makers. EPA staff directly considered the report and underlying studies 

to prepare subsequent recommendations and conclusions regarding the 

health impacts of glyphosate, including the agency’s subsequently 

published evaluations of carcinogenic potential. Id.; see, e.g., WildEarth 

Guardians v. Bernhardt, 507 F. Supp. 3d 1219, 1224 (C.D. Cal. 2020) 

(holding that materials were “considered” because they “passed before 

the eyes of agency team members” and “concern[ed] [relevant] 

matters”); Regents of Univ. of Cal., 2017 WL 4642324, at *2 (holding 

that a “whole record” includes documents “considered and relied upon 

by subordinates who provided recommendations” to decisionmakers). 

This is especially clear because EPA’s Revised Issue Paper for 
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glyphosate’s cancer potential used some of the same language from the 

internal report, cut and pasted, but changed the conclusion. Compare 

van Saun Decl., Ex. A at 4-5 (describing Eriksson (2008)) with 1-SER-

092 (describing same). Therefore, because EPA scientists and other staff 

relied on the internal report during the decision-making process, the 

report was, at a minimum, indirectly considered by decisionmakers.  

EPA cannot omit the internal report from the record because the 

agency decided to disregard its conclusions about the evidence for NHL 

risk from of glyphosate. Even if the agency’s final decision relied 

entirely on the agency’s subsequent evaluations, which concluded that 

glyphosate was not carcinogenic to humans, the earlier findings of 

suggestive evidence were considered by the agency and thus part of the 

“whole record.” See Cal. ex rel. Lockyer, 2006 WL 708914, at *2. 

Likewise, EPA cannot omit the internal report from the record because 

it contradicts the agency’s subsequent decision to classify glyphosate as 

“not likely to cause cancer” or its determination of “no health risks” in 

its final human health risk assessment. Courts have long held that the 

“whole record” includes “evidence contrary to the agency’s position.” 

Thompson, 885 F.2d at 555.  
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Accordingly, the internal report was part of the “whole 

administrative record” on which the agency based its decision. Without 

the internal report, the record produced by EPA is not a “whole” record 

and “must be viewed as a fictional account of the actual decisionmaking 

process.” Portland Audubon, 984 F.2d at 1548 (citation omitted). Thus, 

Petitioners respectfully request this Court complete the record with the 

internal report. 

II. IN THE ALTERNATIVE, SUPPLEMENTATION OF THE 
RECORD IS APPROPRIATE. 

As discussed above, the internal report was part of the “whole 

record” because it was before the agency when it made its decision and 

considered by decisionmakers during the agency’s review process. 

However, if the Court concludes that report was not properly part of the 

record, Petitioners seek to supplement the record. 

Completion and supplementation are different standards. See, e.g., 

WildEarth Guardians v. U.S. Forest Serv., 713 F. Supp. 2d 1243, 1252 

& n.5 (D. Colo. 2010). With regards to supplementation, review of 

agency action authorizes courts to look beyond the administrative 

record in some instances. See, e.g., Overton Park, 401 U.S. at 415, 420 

(“[I]t may be necessary for the District Court to require some 
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explanation in order to determine if the Secretary acted within the 

scope of his authority and if the Secretary’s action was justifiable under 

the applicable standard.”).  

This Circuit has instructed that a court may go beyond the 

administrative record according to any of four different rationales: (1) 

“if necessary to determine whether the agency has considered all 

relevant factors and has explained its decision;” (2) “when the agency 

has relied on documents not in the record;” (3) “when supplementing the 

record is necessary to explain technical terms or complex subject 

matter;” or (4) “when plaintiffs make a showing of agency bad faith.” 

See, e.g., McCrary v. Gutierrez, 495 F. Supp. 2d 1038, 1041-42 (N.D. Cal. 

2007) (quoting Sw. Ctr. for Biological Diversity, 100 F.3d at 1450). In so 

doing, courts have an “obligation to engage in a ‘sufficiently probing’ 

review and not to ‘automatically’ conclude that the agency has 

considered all of the relevant factors or otherwise did not engage in 

arbitrary or capricious conduct.” Nat’l Wildlife Fed’n v. Nat’l Marine 

Fisheries Serv., No. 3:01-cv-00640-SI, 2015 WL 423090, at *4 (D. Or. 

Feb. 2, 2015) (quoting San Luis & Delta-Mendota Water Auth. v. Locke, 

776 F.3d 971, 994 (9th Cir. 2014)). 
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A.  Exception for Documents Relied on By Agency  

Here, the internal report should be included in the record via 

supplementation, because EPA relied on it during its review of the 

potential carcinogenic risks of glyphosate. See supra. Under the 

exception for documents relied on by the agency, the purpose of 

permitting extra-record evidence is “to provide a record of all documents 

and materials directly or indirectly considered by the agency 

decisionmakers.” Beverly Hills Unified Sch. Dist. v. Fed. Transit 

Admin., No. CV 18-716-GW(SSX), 2018 WL 5919218, at *2 (C.D. Cal. 

Sept. 17, 2018) (citing Pub. Power Council v. Johnson, 674 F.2d 791, 794 

(9th Cir. 1982)). In EPA’s published reports regarding the potential 

cancer risks of glyphosate, the agency relied on the same underlying 

studies as the internal report. Compare van Saun Decl., Ex. A at 3-5 

(describing Eriksson et al. (2008); De Roos et al. (2005); and McDuffie et 

al. (2001)) with 1-SER-083-85 (describing same). For the same reasons 

this report belongs in the record,2 it is also appropriate to supplement 

 
2 This exception is essentially the same as completing the record. “These 
two sets of arguments will be treated together, as they invoke 
essentially the same standards.” Pinnacle Armor, Inc. v. United States, 
923 F. Supp. 2d 1226, 1236 (E.D. Cal. 2013). 
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the record to include this report, to ensure there is a complete record 

before the Court.  

B.  Relevant Factors Exception 

The internal report also goes to whether EPA “considered the 

relevant factors and sufficiently explained its decision.” Lands Council 

v. Powell, 395 F.3d 1019, 1030 (9th Cir. 2005) (citations omitted). Under 

the “relevant factors” exception, a court may “consider extra-record 

evidence to develop a background against which it can evaluate the 

integrity of the agency's analysis.” San Luis & Delta-Mendota Water 

Auth., 776 F.3d at 993; see also Pediatric & Fam. Med. Found. v. Azar, 

No. 2:17-CV-00732-SJO-AS, 2019 WL 4390563, at *7 (C.D. Cal. Jun 27, 

2019) (holding that letter “providing context and background regarding 

the events that took place leading up to [agency’s] decision … may 

properly be included in the Record”). 

As above described, the report provides the Court with necessary 

insight into EPA’s review of the potential cancer risks of glyphosate. 

EPA’s incomplete record does not mention the agency’s findings of 

suggestive evidence of carcinogenic potential. Nor does it explain what 

led the agency to drastically change its evaluation of the available 
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evidence and reach contradictory findings of no carcinogenic potential. 

Thus, the Court cannot effectuate judicial review under APA, which 

requires that the record “enable the court to determine whether the 

agency has “fail[ed] to consider an important aspect of the problem,” 

“offer[ed] an explanation … contrary to the evidence,” or rendered a 

decision that is “so implausible … it could not be ascribed to a 

difference in view or be the product of agency expertise.” Lands 

Council, 395 F.3d at 1026 (citation omitted). As such, supplementation 

is appropriate because the internal report provides context needed for 

the Court to review EPA’s improper decision under either the 

substantial evidence or APA standards of review. See Humane Soc’y of 

U.S. v. Locke, 626 F.3d 1040, 1058 (9th Cir. 2010) (allowing 

supplementation of the record to include agency’s prior assessments, 

which were inconsistent with the agency’s challenged finding because 

they went towards determining whether the agency considered all 

relevant factors and explained its decision).  

CONCLUSION 

The Court should grant Petitioners’ request to complete the 

administrative record with the 2016 EPA ORD staff report.  
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Respectfully submitted this 13th day of August, 2021.   
 
 

 /s/ Amy van Saun 
Amy van Saun  
George A. Kimbrell 
2009 NE Alberta St., Suite 207 
Portland, OR 97211 
T: (971) 271-7372 
avansaun@centerforfoodsafety.org 
gkimbrell@centerforfoodsafety.org  
 
Counsel for Petitioners 
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I HEREBY CERTIFY that the foregoing was electronically filed with 
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notification of said filing to attorneys of record, who are required to 
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/s/  Amy van Saun   
     Amy van Saun 
 

    Counsel for Rural Coalition Petitioners 
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I, AMY VAN SAUN, declare that if called as a witness in this 

action, I would competently testify of my own personal knowledge as 

follows: 

1. I am a Senior Attorney with the Center for Food Safety 

(CFS) and counsel in this case. I submit this declaration in support of 

Rural Coalition, Organización en California de Líderes Campesinas, 

Farmworker Association of Florida, Beyond Pesticides, and Center for 

Food Safety (collectively Rural Coalition Petitioners) in this matter. 

2. On June 30, 2021, an article was published in The Intercept 

detailing a 2016 report from the Environmental Protection Agency’s 

Office of Research and Development (ORD) regarding the association 

between non-Hodgkin lymphoma and glyphosate. See Lerner, The 

Department of Yes: How Pesticide Companies Corrupted the EPA and 

Poisoned America, THE INTERCEPT (Jun. 30, 2021), 

https://theintercept.com/2021/06/30/epa-pesticides-exposure-opp.  

3. I accessed this article in early August 2021 and reviewed the 

2016 ORD report linked from the article: 

https://www.documentcloud.org/documents/20786671-doc101719. I 

downloaded the 2016 ORD report from the above link. A true and 

correct copy is attached to this declaration as Exhibit A.  
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4. I reviewed the administrative record in this case and could 

not locate any copy of this report.  

5. On August 5, 2021, I spoke with the author of the article, 

Sharon Lerner, to determine the origin of the document beyond the 

explanation in the published article (including confirmation by EPA’s 

spokesperson that the report came from EPA). Ms. Lerner informed me 

that she could not reveal the confidential source of the document.  

6. On August 12, 2021, I informed counsel for Respondents and 

Petitioner National Resources Defense Council (NRDC) of Petitioners’ 

intent to file a motion to complete or supplement the record with the 

2016 ORD report, Exhibit A. Counsel for Respondent EPA stated that 

EPA reserves taking a position until it has an opportunity to review the 

motion. Counsel for Intervenor-Respondents also reserved taking a 

position until they have had an opportunity to review the motion. 

Counsel for NRDC stated they do not oppose the motion.  

 
I declare under penalty of perjury that the foregoing is true and correct.  
 
Executed on this 13th day of August, 2021, in Portland, OR.  

 
 

s/Amy van Saun 
AMY VAN SAUN 
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Figure G. Epidemiologic studies reporting NHL risk estimates associated with exposure to glyphosate. 

For studies reporting results on multiple metrics of exposure, each metric is included; however, only the 

highest category of each exposure metric is presented in the figure. 
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